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 The ultimate goal of the labor certification process is to protect US labor from 
losing jobs to foreigners. For this reason, the process puts the burden on the employer to 
establish, after a period of recruitment, that there are not sufficient minimally qualified 
US workers available for the proposed employment. And the employer may not craft a 
job description that is “unduly restrictive,” i.e., one that is intended to exclude US 
workers from consideration.  The “minimally qualified” standard does not permit the 
employer to choose a foreign national over a minimally qualified US worker even though 
the foreign national might be infinitely better qualified for the position. 
 
 Fortunately, Section 212(a)(5)(A)(ii) the Immigration and Naturalization Act 
(INA) provides a more generous standard for minimum requirements applicable to 
“members of the teaching profession,” which the DOL has chosen to limit to college and 
university professors.  This standard permits the approval of a labor certification 
application where there are no US workers who are at least equally qualified with the 
alien.  Presumably, this was included in the INA to assure that quality would be used as a 
criterion in hiring teachers. 
 
 To qualify for special handling, the college or university must be able to 
demonstrate that it used a “competitive recruitment and selection process” through which 
the applicant was found to be more qualified than any of the US worker applicants.  This 
entails establishing that the institution placed at least one advertisement for the position 
in a national professional journal, and submitting “evidence of all other recruitment 
sources utilized.” The regulations do not specify what those “sources” should be.  In 
addition, the college or university must prepare and retain the following documentation in 
case of audit:  (1)  A statement from the institution outlining the recruitment and selection 
process, including the total number of applicants and the specific reason why the alien is 
more qualified than each US worker applicant, and (2) a final report of the body making 
the recommendation or selection of the alien at the completion of the process.331  Special 
handling applications must be made within 18 months after a selection is made using this 
competitive process.332  Accordingly, the exact “selection date” is critical.  This date 
should be clearly set forth in a written offer letter.  This is especially important where the 
alien is already teaching in H-1B status.  Without a written offer letter, the selection date, 
which starts the 18 month clock running, might be deemed to be the H-1B approval date 
instead of the offer date.  In many, if not most, cases the H-1B approval date will be 
significantly earlier than the offer letter. 
 
 Under the regulations, this “competitive recruitment and selection process” is not 
the only way to get access to the special handling standard.  Where a competitive 

                                                 
331 20 C.F.R. §656.18(b) 
332 20 C.F.R. §656.18(c) 
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selection process was not used, or was used more than 18 months ago, the employer may 
elect to use what might be considered a “hybrid” procedure.  It may file under the basic 
PERM process, but still use the “equally qualified” standard to evaluate the applications 
that are received during the PERM recruitment period.333

 
 While the applicability of special handling is fairly narrow, several of the 
applicable definitions render it potentially more useful to practitioners than it might 
initially appear.  First, a “college or university” is defined as an institution that awards a 
baccalaureate or higher degree, or provides a program that is acceptable for credit 
towards such a degree.334  Accordingly, it includes junior or community colleges that 
award associate degrees that can be credited towards a baccalaureate at another 
institution.  Additionally, college or university teachers qualify for special handling if 
they engage in “some” classroom teaching; there is no minimum number of hours 
required.335  Finally, there is no requirement that the course taught be credit-bearing and 
there is no requirement that the position be tenure-track.  
 
 These definitions serve to make the special handling standard potentially available 
to untold numbers of college and university employees that may not come to mind when 
we think of traditional “college and university professors.”  It is no secret that federal, 
state and local, and private grants pour into colleges and universities in the United States.  
Large university systems may attract hundreds of millions of dollars in grants annually 
which fund a wide range of programs.  Relevant to this discussion, grants often fund the 
teaching of certain college level courses, including remedial courses, and teaching non-
credit bearing courses in continuing education programs.  The teachers are often referred 
to as “Adjuncts” or “Instructors.”  Employees working under these grants might be 
employees of the university or college, but they also might be working for a separate 
foundation, or university affiliate, that has been created to administer the grant revenue.  
The special handling standard may be available for these teachers. 
 An example will help to illustrate how this might work in practice.  A large 
university system in the Northeast offers ESL (English as a Second Language) courses as 
part of the continuing education programs that it  runs on the campuses of its numerous 
senior (4 year) and junior (2 year) colleges.  The programs are grant funded and 
employees paid out of the grants are employees of a foundation that is an “educational 

                                                 
333 20 C.F.R. §656.18(d). 
334A directive dated January 13, 1984, from Bryan T. Keilty, the then-Employment and Training 
Administration’s (ETA) Acting Administrator For Regional Management, to all regional administrators, 
defined  “college or university" as follows: College or University means an educational institution: (A) 
which admits as regular students only individuals having a certificate or diploma of graduation from high 
school, or the recognized equivalent of such a certificate or diploma; (B) which is legally authorized by the 
Federal and/or State Government(s) to provide a program of education beyond high school; and (C) which 
provides an educational program for which it awards a baccalaureate (bachelor’s) or higher degree, or 
provides a program which is acceptable for such a degree. This would include those junior or community 
colleges which award associate degrees, but which teach courses which can be credited toward a 
baccalaureate degree at another College or University. 
335 Technical Assistance Guide I-D--Application for Labor Certification for Occupations Requiring Special 
Handling, 68-69 (2004).
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affiliate” of the university.  The courses are not credit bearing; they are offered to 
foreigners in the local community and are geared towards improving their English skills.  
A traditional classroom format is followed including a specified number of instructional 
hours, the administration of examinations, and the awarding of grades. There is a foreign 
national employee working as the Lead ESL Instructor at one of the larger programs 
housed at a 2 year community college.  The employer wishes to obtain a labor 
certification for this employee.  Based on the regulation’s definition of college or 
university, as well as the types of courses that can be taught, and the lack of a minimal 
number of teaching hours required, special handling should be appropriate for this case 
because the individual is employed by an educational affiliate of a university, doing 
classroom teaching. 
 
 It should be noted that in most cases special handling would not be appropriate for 
teachers outside of the college and university setting.  While the INA permits special 
handling for “a member of the teaching profession,” the regulations limit special handling 
to college and university professors.  Only in the State of Alaska can special handling be 
applied to primary and secondary school teachers.336

 
 Returning to our example, let’s assume that the foreign national was hired 2 ½ 
years ago.  Under these circumstances the use of the normal special handling procedure, 
i.e., the competitive selection process, would not be an option because more than 18 
months had passed since the foreign national was hired.  Accordingly, the only option 
would be PERM. 
 
 Further assume that the job requires a Master’s Degree in TESOL (Teaching 
English to Speakers of Other Languages), as well as a year of experience in adult literacy, 
in developing curricula, and in supervising and mentoring faculty.  The foreign national’s 
educational and experiential background amply meets all of these requirements.  
Unfortunately, a Master’s Degree in TESOL is not as unusual as one might expect, and 
there are few full-time ESL teaching positions available.  As a result, the employer 
receives resumes from a significant number of “minimally qualified” applicants.  
However, because the employer may use the special handling standard even in a PERM 
case, it is not obligated to consider any applicants who are not at least equally qualified 
with the alien. 
 
 At the present time there appear to be no decisions addressing the applicability of 
special handling as described herein.  The DOL may decide that teachers like ESL 
teachers are not college or university professors as a way of limiting special handling to 
the more traditional academic circumstances.  The regulations, however, support its 
application to a broader range of cases. 
 
 
About the Author 

                                                 
336 Mastroyanis v. United States Department of Labor, No. A88-89  Civil (D.C. Ala. May 5, 1989). 
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